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Lincoln v. City of Boston, 148 Mass., 588, the city was held not 
to be liable for injuries of the plaintiff, whose horse had run 
away, when frightened by the discharge of a cannon on the Com- 
mons, under permit from the city. 

The subject is very well summed up by the words of Judge 
Peckham in Hubbell v. City of Yonkers, 104 N. Y., 434, where he 
says : "That which never happened before, and which in its char- 
acter is such as not to naturally occur to prudent men to guard 
against in its happening at all, cannot, when in the course of years 
it does happen, furnish good ground for a charge of negligence, 
in not foreseeing its possible happening and guarding against the 
remote contingency." While the reasoning of the learned judge, 
as well as a very respectable line of authority, seems at first sight 
at variance with the decision reached in this case, still an analysis 
of the various authorities seem to show that the preponderance 
of the decisions in America support the conclusion reached in the 
principal case. 



TECHNICALITIES IN CRIMINAL PROCEDURE REVERSAL FOR INADE- 
QUACY AND INEFFICIENCY OF COUNSEL. 

The mere incompetency of an attorney does not ordinarily con- 
stitute a ground for a new trial nor justify a reversal. There 
must be a strong showing both of incompetency and prejudice. 
The State of Iowa v. Benge, 61 la., 658. This strong showing 
was proved to the satisfaction of the Missouri Supreme Court 
in the case of The State of Missouri v. Lewis, (1880) 9 Mo. App., 
321. Here, after vainly attempting to have the case continued, 
the attorney withdrew. The witnesses were not subpoenaed and 
the investigation and all other preparation had been entirely 
omitted. The appointed counsel were unable to prepare the 
defense in time and the Supreme Court reversed the case, saying 
that the refusal of a motion for continuance was an abuse of the 
discretion of the Court. "The gross ignorance, incompetence and 
imbecility of the attorney of one accused of murder, by which the 
prisoner is deprived of essential rights and advantages guaranteed 
to him by law is sufficient ground for setting aside a conviction 
and granting a new trial," says the Court in this case. 
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But the incompetency, inefficiency or even ignorance of the 
attorney for the accused prisoner is not a ground for a new trial 
unless it clearly appears that the accused was prejudiced thereby. 
Darby v. The State of Georgia, (1887) 79 Ga., 63. Here it was 
held that although the chief counsel for the accused was so unwell 
that he died a few days after the trial it was not a ground for 
reversal based on the allegation that his ill-health prevented him 
from properly handling the case since it was not shown that differ- 
ent conduct would have changed the result. 

This case is in accord with a previous decision where the coun- 
sel for the accused in consequence of too free use of intoxicants 
neglected to inform the defendant of his right to make a state- 
ment to the court. It was held that there was no ground to jus- 
tify a reversal as it was not shown that he had suffered material 
detriment therefrom. Hudson v. The State of Georgia, (1876) 
76 Ga., 727. But the court indicated that a reversal was not 
impossible. 

The case of People v. Blevins, (1911) 96 N. E., 214, raises a 
novel question under this rule. The plaintiff was indicted for 
murder and the indictment returned August 15, 191 1, when he was 
arraigned and counsel appointed and trial set and had two days 
later. Neither of his attorneys felt equal to the handling of this, 
case ; one was in practice less than two years, and the other was 
engaged in civil practice. The State was ably assisted by three 
experienced counsel hired by outside parties, and it was held that,, 
on objection, the defendant was entitled either to have his defense 
strengthened or the State's representation weakened so the con- 
test would not be quite so disproportionate. 

In The State v. Dreher, (1897) 137 Mo., 11, the counsel failed 
to handle his case in a manner satisfactory to the counsel on 
appeal who claimed that "he did not see his witnesses before they 
came into court ; that he had not summoned proper witnesses ; nor 
properly handled a preliminary hearing on the question of the 
insanity of the criminal ; and also that he had placed experts on 
the stand before his defense was properly or sufficiently devel- 
oped; etc." The Court, basing their decision upon Fields v. 
Matson,8 Mo., 686, and Gehrke v. Jod, 59 Mo., 522, held this was 
not a sufficient ground for reversal. "After a most laborious 
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search we have found but one case in which an appellate court 
has reversed sentence or judgment on the ground of the negli- 
gence or incompetency of an attorney," says the Court in this case, 
referring to The State of Missouri v. Jones, (1882) 12 Mo. App., 
93- 

But it may be reversed on that ground. Kuehn v. The State, 
( 1905) 47 Tex. Crim. Rep., 636. But not unless it is well proven. 
Vowles v. The Commonwealth, (1894) 15 Ky. Law Rep., 524. 
Here, in the opinion of certain spectators, the attorney was not 
well enough to try the case. But the reversal was refused. 
Inefficiency caused by sickness is not generally considered a ground 
for reversal. Darby v. The State of Georgia, (1887) 79 Ga., 63. 
And the same rule applies to intoxication. Hudson v. The State 
of Georgia, (1876) 76 Ga. App., 727.; O'Brien v. The Common- 
wealth (1903) 115 Ky., 608, 24 Ky. Law Rep., 251 1. The mere 
failure or even refusal of the defendant's counsel to summon 
certain witnesses is not sufficient proof of incapability. Fambles 
v. The State of Georgia, (1895) 97 Ga., 625. And where the only 
neglect is a failure to except to the ruling of the Court or to the 
instructions to the jury, which did not appear to have prejudiced 
the defendant, it is no ground for reversal. State of Kentucky v. 
Currens, (1891) 46 Kan., 750. 

Inefficiency due to lack of skill and inexperience is raised only 
when the counsel is appointed by the Court. In such a case the 
prisoner's counsel acts as a substitute for the judge under a sur- 
vival of the maxim, "The judge is counsel for the prisoner." And 
therefore his acts or omissions are to be more favorably construed 
than if he had been employed by the defendant himself for his 
defense. State v. Williams, (1890) 9 Houst. (Del.), 508. But 
nevertheless where it is claimed that appointed counsel is ineffi- 
cient it must be proven. Innocents v. The State, (1908) 53 Tex. 
Crim. Rep., 390. 

Where the accused person employs his own counsel he must 
take proper precautions to protect himself before he can obtain 
a reversal upon such grounds. Where the defendant's counsel was 
so drunk that the court stopped the trial and gave warning to the 
defendant that the attorney could not try the case in that condition 
it was held that as the defendant continued to retain the same 
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counsel there was no abuse of discretion in the Court to refuse to 
grant a new trial. Territory of New Mexico v. Clark, (1905) 79 
Pac, 708. And where the defendant was tried for keeping a 
disorderly house and he had disclosed only part of the facts to 
his lawyer so that the attorney was not prepared to meet proof 
that a tenant in the basement had so kept that part of the prem- 
ises. It was held that the defendant had no ground for reversal 
for surprise and consequent inadequacy of defense. People v. 
O'Brien, (1854) 4 Parker Crim. Rep. (N. Y.), 203. In a Texas 
case where the attorney's condition due to sickness and ill-health 
was such that he could not try the case and the. defendant then 
made extraordinary efforts to secure other competent counsel and 
failed, it was held an error in the Court to refuse to grant a con- 
tinuance. Kuehn v. The State, (1905) 47 Tex. Crim. Rep., 636. 
And also that where the attorney employed did not take up the 
case and the defendant in ignorance of his rights pleaded guilty 
it was an error in the Court to refuse to grant a new trial when 
he had a good defense. Jackson v. The State, (1906) 48 Tex. 
Crim. Rep., 373. And where the prisoner's counsel was hired 
"by his mother and then appeared during the trial so intoxicated 
that he was unable to fill his duties it was held that, while the 
defendant might not be held with the same strictness yet the Court 
would refuse to reverse the case under the facts disclosed. O'Brien 
■z>. The Commonwealth, (1903) 115 Ky., 608. 

It is nevertheless a condition precedent that the defendant avail 
himself of all proper means for his protection. Where contin- 
uance or postponement or other opportunity for preparation is 
■not sought at the proper time there is no ground for an appeal for 
refusal to grant a new trial on the ground of inadequate prepara- 
tion. State of Louisiana v. Walker, (1887) 39 La. Ann., 19. But 
where the defendant's counsel refrained from asking a change of 
venue for local prejudice for fear of mob violence it was held 
that under the circumstances it violated the prisoner's constitu- 
tional right "to a speedy public trial by an impartial jury — and to 
have the assistance of counsel for his defense." Roper v. The 
Territory of New Mexico, 7 N. M., 255. Where the question of 
sufficiency of preparation was not raised until after the verdict, 
the Supreme Court of Louisiana could find no reversible error. 
State v. Bradley, (1851) 6 La. Ann., 554. 



COMMENTS 509 

It therefore seems that while the weight of American authority 
is not in favor of granting a new trial on the assumption that the 
defense was not sufficiently strong yet there is a sharply defined 
line beyond which we cannot go. The case of People v. Blevins, 
supra, is one very close to the dividing line and might be justly 
decided in either way but the including of the weakness of the 
defense in the assignments of error is fully justified both on prin- 
ciple and authority. 



THE EFFECT OF A PAROL AGREEMENT LOCATING A BOUNDARY 
BETWEEN ADJOINING ESTATES. 

Throughout the history of this country uncertain and disputed 
boundary lines have constantly given the courts of the various 
States many cases for decision. As was to be expected, different 
judges took different views of questions of law arising from sim- 
ilar facts, and at first there was a wide variance between the laws 
of a number of the States. Most of this diversity of opinion was 
concerning the effect of a parol agreement between adjoining 
owners establishing the location of a disputed or uncertain bound- 
ary between their lands. Many of the earlier decisions were in 
direct conflict, entirely irreconcilable, but gradually one view came 
into favor and was adopted by the courts of a large majority of 
the States. 

In Taylor v. Rudy, 137 S. W. (Ark.), 574, a recent case before 
the Supreme Court of Arkansas involving the boundary question, 
the plaintiff brought an action to restrain the defendant from 
obstructing a stream of water which ran through the land of each, 
alleging that such obstruction caused the water of the creek to 
back up and overflow his lands, thereby causing much damage 
to certain buildings and their contents. The defendant contended 
that these buildings were upon his land and not upon the land of 
the plaintiff. The evidence showed that there had been uncer- 
tainty as to just where the boundary line was located, and that by 
parol agreement the prior owners had fixed a boundary between 
their respective possessions, and had continued to occupy the lots 
with reference to this agreement until the conveyance to the plain- 
tiff and defendant in this action. According to this division the 
buildings stood upon the land owned by the plaintiff, and the only 



